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Al for Legal vs. Al for

A practical distinction, with a focus on defensibility

This white paper clears up a distinction that often This paper focuses on:

gets blurred: Al for Legal versus Al for Discovery & e How ‘defensibility’ changes when Al is writing

Investigations. legal content versus analysing existing
evidence

The use cases may harness similar underlying e What ‘validation’ looks like in each context

techniques, but they're used for different (validating content vs validating a process)

purposes and carry different risks. That's why the e Practical controls and documentation that

right questions about reliability, transparency, help you use Al in a transparent, repeatable

quality control, privilege, confidentiality, and way

ultimately, defensibility are not the same in both e Common misconceptions and simple ways to

contexts. explain the distinction to non-technical

stakeholders
At a glance, the distinction is less about the

underlying technology and more about how The content is technology-agnostic and

people rely on the output. Al for Legal mainly jurisdiction-neutral. It's aimed at legal,

creates draft work product (so defensibility eDiscovery, investigations and compliance
focuses on validating content), while Al for teams who want a clean way to explain the
Discovery & Investigations mainly analyses difference when selecting tools or responding to
existing material (so defensibility focuses on questions from courts, regulators, clients or
validating the process and applying QC). opposing parties.

Please Note: This white paper is general information for education purposes. It is not intended as
legal advice and is not a substitute for advice on your specific facts, jurisdiction or obligations.
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Al for Legal vs. Al for Discovery & Investigations

Definitions used in this paper

Al for Legal means Al that helps legal
professionals produce, refine or review
legal work product (for example: advice,
correspondence, submissions, contract
language or matter summaries). In this
paper, the focus is on use cases where
the system produces new content (draft
work product) and where a lawyer might
be tempted to rely on that output
without enough checking.

Al for Discovery & Investigations means
Al that helps teams search, filter, classify,
prioritise and connect existing
documents, communications and other
electronically stored information (ESI) for
discovery (including eDiscovery), internal
investigations, regulatory inquiries and
other fact-finding. Here, the focus is on
analytical outputs (for example,
relevance scores, clusters, tags,
relationship graphs and timelines) that
help people work through volume and
complexity.

Al for Legal Al for Discovery & Investigations

Primary output Drafted text (work product)

Main purpose

How itis relied on

Create/refine legal work product

The text may be adopted externally

Analytical signals (scores, clusters, tags,
relationships)

Find, prioritise and organise evidence/ESI

Outputs guide human review and investigative

(advice, letters, submissions, contracts) steps; the record remains the reference point

Defensibility focus

Typical validation / QC  Lawyer review; check against
sources/record; citation and factual

verification

Artefacts to retain (as Key sources/citations, version history,
needed) review notes for reliance decisions

Validate the content before reliance

Validate the process and apply measurable
QcC

Sampling; second-level review; stability

checks; metrics (where appropriate)

Settings, queries, sampling results, review
protocol
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Al for Legal vs. Al for Discovery & Investigations

Why this distinction matters

e It changes the questions to ask: “Is this draft accurate?” (content validation) versus “Is this workflow
reliable?” (process validation and QC).

¢ |t changes the defensibility story: explaining why you can rely on a piece of drafted text is different from
explaining why a review process surfaced the right evidence.

e It changes the controls and documentation that matter most (for example, source traceability and
lawyer sign-off versus sampling, metrics and repeatable settings).

¢ |t helps teams communicate clearly with courts, regulators, clients, vendors and internal stakeholders
about what the system did (and did not) do.

There is overlap. For example, generative features might summarise a document set or draft an
investigation report. And non-generative models might classify clauses in contracts.

To keep things simple, this paper categorises a workflow by its main purpose and how the output is used: is
the system helping to create legal work product, or to analyse and organise data/evidence?
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Al for Legal vs. Al for Discovery & Investigations

1. Defensibility: similar word, different questions

‘Defensibility’ comes up in almost every Al conversation in legal. The problem is that it's often used as a
catch-all phrase, even when people are talking about very different use cases.

Al for Legal and Al for Discovery & Investigations raise different defensibility questions. If you treat them
as interchangeable, you end up with confusion and sometimes unrealistic expectations about how

outputs should be assessed, challenged and relied on.

A good starting point is simple: Al for Legal tends to generate new content (draft work product) and
sometimes new reasoning. Al for Discovery & Investigations tends to analyse existing material to

prioritise it, organise it and find connections.

Al for Legal: Creation drives defensibility

In day-to-day legal work, the Al use cases people
worry about most are often generative. The tool
produces new content (draft work product) and
sometimes summaries, analysis or advice that
didn’t previously exist in that form.

Think: drafting advice, summarising authorities,
proposing contract language or suggesting legal
arguments.

Because the output is newly created, you
immediately must ask: is it accurate, complete
and fair? And has a lawyer applied proper
professional judgement? The tool isn't just
surfacing information; it's shaping it.

So, defensibility for Al for Legal usually comes
down to things like:

« checking the substance (legal accuracy and
completeness)

* clear evidence of human legal oversight (a
lawyer reviewing and deciding)

* being able to trace key points back to sources
(e.g. authorities relied on, citations and
versioning)

e guardrails to reduce hallucinations, misreads
or omissions (see Section 5)

¢ sensible governance around model choice,
data handling and confidentiality (see
Section 6)

Practically, treat Al-generated legal content as a
first draft until a qualified lawyer has reviewed it,
tested it against the file, factual matrix - and the
law and decided to adopt it.

Al for Discovery & Investigations: Analysis
rather than creation

Al for Discovery & Investigations is mostly
analytical. It helps teams work through existing
data by spotting patterns and relationships and
by suggesting what's likely to matter first.

For example, ranking documents by likely
relevance, clustering material by issue, detecting
anomalies, classifying communications, or
helping reconstruct timelines.

This kind of Al generally doesn't create new
evidence. Instead, it creates ways of looking at
the existing record (scores, clusters, tags,
collection summaries, relationship graphs) so
people can navigate volume and complexity. The
source material is still the point of reference.
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Al for Legal vs. Al for Discovery & Investigations

Validation is still required: Just different

Validation still matters. It's just a different kind. In
eDiscovery and investigations, the key question is
usually less ‘is this sentence right?” and more ‘is
this process reliable?’ Defensibility typically
comes from documented workflows, reasonable
and repeatable settings and quality control
(including sampling and second-level review). It
also helps to show that outputs were tested
against agreed criteria (for example,
recoll/precision targets, error rates, or measured
uplift over a baseline). Section 6 summarises the
governance expectations that usually sit behind
this.

The defensibility pivot point

Put another way: Al for Legal is defensible when
the content it generates is validated before
anyone relies on it. Al for Discovery &
Investigations is defensible when the method
used to surface and prioritise material is
transparent, tested and repeatable and when
humans verify outcomes through QC.
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Al for Legal vs. Al for Discovery & Investigations

2. Where they work hand in hand (and where they should not)

Even though they raise different defensibility questions, Al for Legal and Al for Discovery & Investigations
can work well together. One helpful way to picture it is as a pipeline. Al for Discovery & investigations
helps you find and organise what matters. Al for legal Al (with the right guardrails) can then help lawyers
read it, synthesise it and draft from it.

Common ways the two can work together include:

e Case theory development support: Al for e Drafting pleadings and submissions: Al for

Discovery & Investigations can surface key
custodians, themes and timelines; Al for Legal
can help draft an initial chronology or issues
list for lawyer review.

Deposition/interview preparation: Al for
Discovery & Investigations can cluster
communications and identify ‘hot’
documents; Al for Legal can help generate
question outlines tied to specific documents
(with citations back to sources).

Privilege and confidentiality workflows: Al for
Discovery & Investigations can prioritise likely
privileged material for review; Al for Legal can
assist in drafting privilege log narratives,
subject to lawyer verification and consistent
logging conventions.

Discovery & Investigations can help identify
the supporting record; Al for Legal can help
structure drafts that reference that record,
while humans confirm accuracy and ensure
appropriate framing.

Regulatory and internal investigations
reporting: Al for Discovery & Investigations
can help establish who communicated with
whom and when; Al for Legal can help draft
sections of a report that summarise findings,
clearly separating sourced facts from lawyer
commentary.

Ongoing matter management: Al for
Discovery & Investigations can help monitor
new collections and detect changes; Al for
Legal can help maintain matter summaries,
action lists and draft updates to stakeholders.

Section 6 pulls together the controls that
generally keep these combined workflows
defensible.

There are also times when mixing the two
either doesn’t help or increases risk. For
example: using generative Al to make
unreviewed relevance calls, rewriting
evidence summaries without links back to
the underlying documents or making
privilege determinations without structured
review and QC. Those choices can weaken
defensibility rather than strengthen it.

Rule of Thumb: Use analytics to narrow and
explain the record, and use generative tools
to draft from that record, not to replace it.
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Al for Legal vs. Al for Discovery & Investigations

4. Common questions (and framing them)

When Al is introduced into
established processes, legal,
eDiscovery, investigations
and compliance teams tend
to ask the same kinds of
questions.

This section doesn’t answer those questions as a
matter of law. Instead, it shows how they're
commonly framed so stakeholders can assess
them in their own context.

A practical place to start is whether the tool is a
consumer service or an enterprise platform.
Enterprise platforms usually come with stronger
security and governance controls (defined data
boundaries, access controls and contractual
commitments about data hqndling). By contrast,
publicly available Al services can create
confidentiality and data-handling risks if
sensitive information is put into prompts.

Many enterprise offerings use commercial-grade
large language models (LLMs) in setups where
customer data is kept logically separate and is
not used to train the underlying model. That
distinction matters a lot when you're dealing with
client confidential or otherwise sensitive
information.

Taken together, the questions in this section
and the discussion in section 5 help
stakeholders identify what needs to be tested
and explained. section 6 consolidates the
governance controls that commonly support
defensibility and section 7 summarises the key
takeaways.

Confidentiality and privilege: What
information is being shared with the tool,
where does it flow and what controls exist to
prevent inappropriate disclosure or use?

Reliance and responsibility: Who is
accountable for the final work product or
review decision and what human review is
required before relying on an output?

Hallucinations and variability: What do
these terms mean in practice and how can
results be checked and explained (see
section 5)?

Transparency and explainability: Can the
team explain, at an appropriate level, how
results were produced (inputs, settings and
limitations) and how quality was tested?

Disclosure expectations: Are there court
rules, regulator expectations or client
requirements that affect whether and how
Al use is disclosed?

Record keeping: What information may
need to be retained to support defensibility
(for example, data scope, versioning,
sampling results and reviewer decisions)?

Change management: If the tool, model or
workflow changes mid-matter, what needs
to be re-validated and how should that
change be documented?
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Al for Legal vs. Al for Discovery & Investigations

5. Hallucinations and variability

In plain English, a hallucination is when an Al
system outputs something that sounds right but
isn't supported by the record (for example, a
misquoted document, an incorrect factual claim
or a made-up citation). This is most likely to bite
when generated text is accepted at face value
without checking it back to sources.

Variability is different. It's what you see when you
ask the same question against the same dataset
and get slightly different results on different runs.
In discovery and investigations, that can show up
as changes in which items appear first, how

results are grouped or how a summary is worded.

1
0
0
0
1
0
1
0

Common reasons include:

e the system retrieves or ranks a slightly
different set of documents each time

e the output is based on a ‘top results’ cut-off,
where small scoring changes can swap items
in or out

e the system summarises content and
summarisation can produce different wording
for the same underlying meaning

e the model is configured to allow some non-
determinism, which can introduce small
differences between runs

e the dataset has changed in small ways (for
example, new data added, indexing updated
or deduplication decisions applied).

Enterprise platforms can reduce risk by
keeping the Al constrained to approved data
sources and by applying security controls. But
even with a closed dataset, you don't get
perfect accuracy or perfectly repeatable
results ‘for free’.

What matters in practice is whether outputs
can be traced back to the record and whether
the workflow includes quality checks like
review, sampling and clear ownership of
decisions.
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Al for Legal vs. Al for Discovery & Investigations

6. Governance and defensibility controls

Whether you're using Al to draft legal work product or to analyse and organise the record,
defensibility comes back to the same core idea: you should be able to explain what you did, why it
was reasonable and how you checked quality.

The exact controls differ by use case, but these themes are common in defensible approaches:

document the
use case, boundaries and what the system is
(and is not) being used to decide.

control
what data is used, who can access it and how
sensitive data is protected (including
retention and deletion where relevant).

establish rules for prompting and sharing
content, including redaction/segregation
where appropriate and clear handling for
privileged or highly sensitive material.

maintain a clear path
back to source material, including citations
for legal drafts where feasible and
transparency about the record relied upon for
discovery and investigations outputs.

define who reviews outputs, what
‘acceptance’ means and where professional
judgement is required (especially before
external reliance).

use
appropriate checks for the use case (e.g.
review against authoritative sources for Al for
Legal; sampling, second-level review and
metrics for Al for Discovery & Investigations).

keep
sufficient records of tool/model versions,
settings or prompts (as appropriate), data
sources, reviewer actions and rationale for
key decisions.

when models, configurations
or data scope change, record what changed
and revalidate where necessary (particularly
for iterative discovery workflows).

ensure users
understand limitations, how to phrase tasks
safely and common failure modes
(hallucination, over-confidence, missed
context).
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Al for Legal vs. Al for Discovery & Investigations

Summary

Al for Legal and Al for Discovery & Investigations may use similar techniques, but people rely on them in
different ways.

Al for Legal often creates draft work product, so defensibility hinges on validating the content before it is
relied on. Al for Discovery & Investigations mainly analyses existing material to surface and prioritise what
matters.

The central distinction is creation vs analysis: generated legal content requires content validation;
analytical discovery outputs require process validation and QC.

The two can work together as a pipeline, provided teams retain traceability to the record and avoid
over-reliance on generated text.

Al is not one-size-fits-all; suitability and control design should be assessed per matter.

Governance (section 6) provides the common foundation: defined scope, data handling, privilege
safeguards, human ownership, validation/QC, auditability and change control.

Used this way, Al becomes a practical extension of established legal and discovery practice: faster and
more consistent, but still defensible and explainable.
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